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In a report of 25th July 2007, the UK House of Commons Foreign Affairs Select Committee drew the following conclusion:

15. We conclude that the failure rate of ‘dumb’ cluster bombs could be as high as 30%, much higher than the Government’s estimate of 6%. We further conclude that the failure rate of ‘smart’ cluster bombs could be as high as 10%, again significantly higher than the Government’s estimate of 2.3%. We recommend that, in its response to this Report, the Government state whether it is prepared to accept that the failure rate of ‘smart’ cluster munitions could be as high as 10%, and if so, how it justifies continuing to permit UK armed forces to hold such munitions. (Paragraph 106) 
This conclusion presents a direct challenge to the Government, from an internal oversight body, to substantiate its claims regarding the acceptability of certain types of cluster munition.

In anticipation of a reply to this recommendation by the Government, this paper presents further analysis by Landmine Action of the issues under scrutiny.  This paper draws attention to the following:

· the Government’s track record of making misleading and evasive claims about these issues;
· the available data on the performance of M85 submunitions in Lebanon;

Examination of these themes should provide useful context to aid assessment of any response the Government makes to this conclusion of the Select Committee.
2.1
The UK Government’s track-record of misleading and evasive claims about cluster munition failure rates
This first section examines the recent history of claims made by UK Government officials in response to questions about cluster munition failure rates – with a specific focus on the figures attributed to the Government in paragraph 15 of the Select Committee Report.  
1.1.1
Claims regarding ‘dumb’ cluster bombs

The figure of 6% is taken from data on in service tests of the BL755 air-dropped cluster bombs.  The more precise figure reported from these tests was 6.4%.

Humanitarian organisations have consistently noted that in practice this munition performed significantly less reliably than the Government claimed based on tests.  However, Government officials denied having any indication that this was the case. 
A written answer of Tuesday, 18 July 2006 ran as follows:

Nick Harvey (North Devon, Liberal Democrat) 
To ask the Secretary of State for Defence what reports (a) he and (b) his Department has received which indicate that the BL755 failure rate may be higher than 6 per cent. in actual combat use.

Adam Ingram (Minister of State (Armed Forces), Ministry of Defence) 

No reports have been received which suggest that the BL755 cluster bomb failure rate increases when deployed on operations.

However, internal MoD briefing notes, submitted as evidence to the Hutton Inquiry (online at: http://www.the-hutton-inquiry.org.uk/content/evidence-lists/evidence-mod.htm) refer to “credible reports of higher failure rates in operations.”

“BL755 (and its variant RBL755, which is designed to be dropped from higher altitude) contains 147 bomblets of which about 6% fail under test conditions (there are credible reports of higher failure rates in operations, depending on terrain).”

The UK Select Committee on Defence Fourteenth Report (2000) states:

“on average around 5% of its 147 bomblets fail to explode. However, there is evidence that the actual failure rate in Operation Allied Force was higher—possibly between 8% and 12%.”

Minister of State for Defence, John Spellar MP, wrote on 28 May 2000 in response to a Parliamentary Question on BL755 use during the Falklands conflict:

“The number was either 106 or 107 [each containing 147 submunitions] … We do know, however, that 1,492 [unexploded submunitions] from these weapons were cleared from the Falkland Islands after the conflict.”

This amounts to a known minimum failure rate of 9.5 per cent (1,492 is 9.5% of 15,729).  This is a minimum failure rate because whilst the number of munitions dropped is effectively static, it is very possible that not all unexploded munitions have been accounted for.

All of the sources indicated above are drawn from Government statements and materials.  The list of documents from external sources that suggested a higher failure rate for these munitions would be very extensive.  It is very difficult to understand on what basis the Government could claim to have had no reports that BL755 reliability in operations was worse than in tests.
This background is presented to note that the UK Government consistently refused to engage with evidence that did not suit its desire to retain these cluster munitions.  This track-record should be borne in mind when assessing its approach to evidence regarding the acceptability of so called “smart” cluster bombs.

1.1.2
UK claims regarding ‘smart’ cluster bombs

It is also worth noting that UK officials have made inconsistent claims regarding the performance of its so-called “smart M85 submunitions.  Over the last four years there have been varying official and parliamentary statements regarding the failure rate of this particular submunition: 

· 16 June 2003: Adam Ingram (The Minister of State for Armed Forces) stated that it has a “proven maximum” failure rate of 2%

· March 2005:  the UK stated in an official Working Paper to the UN Convention on Conventional Weapons (CCW) that the M85 failure rate “is less than 1%” (see UN document CCW/GGE/X/WG.1/WP.1, 21 February 2005)
· 8 November 2006: Adam Ingram stated that the M85 had a 95% “Proof Standard Success Rate.”

· 17 May 2007: in  a debate on cluster munitions in the House of Lords, Lord Triesman stated that the estimated failure rate was 2.3% 
This latter figure of 2.3% was derived from live-fire testing of the munition carried out in Norway.  Such tests are undertaken under ideal munition performance conditions, with submunition landing on a flat, hard, surface free from any vegetation.

Despite acknowledging (for this munition) that performance in combat is likely to be different to tests, the UK has undertaken no analysis of the reliability of these munitions in operations.  In a parliamentary answer of 16 June 2003 Adam Ingram noted that: 

[the M85 bomblets] have a proven maximum bomblet failure rate of 2 per cent. Further evaluation of the latter will be required to establish the exact rate on the ground.

However, no such evaluation was undertaken in Iraq.  Furthermore, despite the fact that the UK Government has extensively funded the clearance of these same cluster munitions in Lebanon, it did not commission or undertaken any evaluation of the performance of those same munitions in that context either.
On 17 May 2007, Lord Triesman stated:
… I have always accepted that there are liable to be proven differences between systematic testing … and the figures generated by real conditions. If … The noble Lord, Lord Garden, also asked about the failure rate in real conditions. It is very hard for obvious reasons to make an accurate estimation, although it would be valuable to continue working towards doing so.
Whilst this, again, acknowledges that performance in tests may be different to performance in operations the implication is once again that the UK is working to understand this discrepancy – when in fact no such efforts have been undertaken.
Indeed in response to a question on this on 23 July 2007, Government officials did not suggest that there would be any value in such a practice:
David Drew (Stroud, Labour) 

To ask the Secretary of State for Defence what research the UK has undertaken to assess the humanitarian impact of the use of cluster munitions containing M85 submunitions in (a) Iraq and (b) Lebanon.

Bob Ainsworth (Minister of State (Armed Forces), Ministry of Defence) 

The UK does not carry out post-conflict humanitarian impact assessments after munitions, including cluster munitions, have been used; there is no requirement to do so under International Humanitarian Law.

Thus even where it does acknowledge that munition performance in combat may be worse than munition performance in tests, the Government has made no efforts to analyse this phenomenon or to understand the humanitarian impact of the specific munitions that it argues are acceptable.
2.0
Evidence regarding the performance of M85 submunition in combat.
106. Dr Howells told us that the UN Mine Action Co-ordination Centre (UNMACC) estimates that Israel dropped “in the region of 4 million cluster bombs on Lebanon from artillery projectiles.” This figure did not include bombs dropped “via aerial delivery.” Although cluster bombs are designed to explode on impact, we were told that if they fail to explode, they effectively become landmines. We later wrote to Chris Clark from the UN in Lebanon, who informed us that the estimate of the failure rate of ‘dumb’ cluster bombs used by Israel was “moving towards 30%”. The failure rate of the so-called ‘smart’ M85 bomb was established as between 5–10%.190 In 2003, the Government stated that the failure rate of its ‘dumb’ BL 755 bomb was 6%.
 In May 2007, it stated that the failure rate of the ‘smart’ M85 bomb was 2.3%.192 We conclude that the failure rate of ‘dumb’ cluster bombs could be as high as 30%, much higher than the Government’s estimate of 6%. We further conclude that the failure rate of ‘smart’ cluster bombs could be as high as 10%, again significantly higher than the Government’s estimate of 2.3%. We recommend that, in its response to this Report, the Government state whether it is prepared to accept that the failure rate of ‘smart’ cluster munitions could be as high as 10%, and if so, how it justifies continuing to permit UK armed forces to hold such munitions.  

� Email submitted by Chris Clark, UNIMASS


The failure rate of any type can only be accurately identified if we have the numbers and type fired/ dropped by the Israelis and we have cleared all the UX. This is currently not the case so any attempt to put an exact figure % will be incorrect. We have established that the M85 with self destruct (what you call “smart”) has a failure rate of between 5–10%. . . .this is possible because they account for a smaller number of strike areas and there has been many detailed research visits to this end. Not so with the others and the strike areas are too vast to conduct this analysis in any realistic timeframe. The emerging failure rate for others is moving towards 30%. . .could ultimately be 25%, could be closer to 30%. 8 May 2005 





